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health 'V or " to prevent the birth of a child with serious mental
or physical defects ", or " domestic difficulties due to a large
number of children, poverty, or serious ill-health of other members
of the family35 (to quote a few examples from foreign Acts).
This means a considerable degree of latitude for those who have
to interpret the law, and a corresponding degree of uncertainty
for those in whose interest the legal change is made. As a
further consequence, criminal courts will be burdened with a
task for which they are unsuitable. There will hardly ever be
an abortion case in which none of the indications admitted by
the law would be set up in defence, and the court will become
more and more dependent on medical, eugenic, and other experts.
At the same time, judges and juries will have to assume the
responsibility for the direction of considerable parts of the
country's population policy, a duty for which they are constitu-
tionally unfit. On the other hand, those to whom pregnant
women turn for advice will, except for extreme cases, be in no
position to foretell the probable outcome of the trial. As already
stressed in another connection, it is one of the essential weak-
nesses of criminal procedure that it can be set in motion only
after the event, and that the individual concerned has to fight
for his right " with a rope around his neck ". There is no way
of finding out in advance the course which the court may take
when passing judgment on a certain action. To remedy this
weakness, at least to some extent, certain safeguards have been
incorporated in those Acts which admit the therapeutic indica-
tion. They all have in common the tendency to secure in
advance so much high-class evidence for the existence of the
legal requirements that in the case of a prosecution the task
of the court should be made as easy as possible and its likely
decision ascertainable in advance. Under these Acts, abortions
are privileged only if carried out at a public hospital by an
authorized doctor, after consultation with another authorized
doctor (Denmark, Iceland, Sweden, some States of the U.S.A.) ;
or at least by an authorized doctor in a hospital (Russia before
1936) ; or it is provided that in cases of emergency when these
formalities cannot be observed the doctor should at least notify
the authorities within twenty-four hours (Switzerland). The
1 The Report of 1939, p. 72, rightly refuses to give a precise definition of the
medical conditions which should justify an abortion, because " the real test ...
is not that the woman is suffering from a particular form of illness, but that the
illness is likely to make the continuance of her pregnancy seriously dangerous to
her life or health ".